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PROVISION IN LEASE FOR LANDLORD’S 
EXEMPTION FROM LIABILITY 


Subrogation of Tenant’s Insurers 


As subrogees of their insured, two insurance companies sued 
a railway company to recover the amount paid the insured for 
loss by fire of goods stored in the railway company’s depot. The 
insured occupied 169 feet of the depot under a lease which pro- 
vided for the exemption of the landlord from liability for damages 
caused by fire from locomotives or for damage arising from any 
other cause whatsoever. Later, the lessee made telegraphic 
request to the railway company for additional space in the depot 
adjoining the space already under lease. This was followed by 
correspondence, the taking of possession of an additional 47 feet 
by the insured, and a tender by the railway company of a lease 
containing a like exemption clause. Objecting to the exemption 
clause, the lessee refused to accept the lease and the space was 
occupied without a written lease, although rent was paid and 
accepted. 


Fire in Space Occupied Without Lease 


While the railway company’s employees were burning paint 
off the doors of the depot, preparatory to painting the depot, a 
fire broke out in that part occupied without a written lease and 
spread to some of the goods stored in that part occupied under 
the written lease. The employees of the railway company were 
negligent in the performance of their work, but their acts were 
neither willful nor wanton. 


Denying the recovery sought by the insurance companies, 
the United States District Court for the Western District of 
Kentucky, in The Franklin Fire Insurance Company et al. v. 
The Chesapeake & Ohio Railway Company, { 300,808, held that 
the exemption clause covering the property held under the lease 
also applied to the additional 47 feet occupied by the insured, 
although not covered by any written lease. “The property belongs 
to the landlord. The tenant has no right to occupy it, except 
with the consent of and upon terms agreeable to the landlord. 
If the terms and conditions imposed by the landlord are not 
acceptable to the tenant, he may protect himself by vacating the 
premises.” The exemption provision under which the insured 
occupied the premises was valid and effective, except for a wanton 
or willful act on the part of the landlord, and exempted the railway 
company from liability for damage caused merely by its negli- 
gence in making repairs. 
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% FIRE AND CASUALTY * 


Friendly Fire.—Ruling that the damage to the insured’s mer- 
chandise by smoke, soot and fly ash escaping from a furnace 
was the result of a friendly fire, the court held that the in- 
sured’s loss was not covered by its fire insurance policies 
(Pacific Fire Ins. Co. et al. v. C. C. Anderson Co., U. S. Dist. 
Ct., Dist. of Idaho, J 300,812). 


Breach of Warranties.—In suing an insurance broker for breach 
of warranties, plaintiff's complaint was faulty in failing to 
allege that the policy procured was void and unenforceable 
or that it did not cover the loss in question (Curacao 
Trading Co., Inc. v. Federal Ins. Co. et al., U. S. Dist. Ct., 
S. D., N. Y., § 300,809). 


Burglary Insurance.—Because the court excluded evidence cast- 
ing suspicion upon the insured in the burglary of his safe, 
the verdict awarding him recovery under his burglary insur- 
ance policy could not be upheld (Commercial Casualty Ins. 


Co, v. Lloyd, Ala. Supreme Ct., { 300,811). 


Admissibility of Custom.—The court erred in refusing to allow 
an insurer to show a general custom against issuing fire 
insurance to bad risks as tending to prove that plaintiff's 
co-insureds were his agents and that, therefore, cancellation 
through them without notice to plaintiff was valid (Codd 
et al. v. Westchester Fire Ins. Co., Wash. Supreme Ct., 


{| 300,810). 


Preliminary Examination of Insured.—The court held that the 
insurers might avail themselves of the provisions in their 
policies for preliminary examination of the insured, but that, 
if such examination be made, the insured is entitled to a copy 
thereof (Hart, Trustee v. Mechanics & Traders Ins. Co. of 
Hartford, Conn., U. S. Dist. Ct., W. D., La., J 300,807). 


Measure of Damages.—The measure of damages where there is 
a partial loss of property is such sum as will be sufficient to 
restore the building to substantially the same condition as 
it was prior to the injury, where the same can be done at 
a reasonable cost (Great American Ins. Co. v. Crume, Ky. 


Ct. of App., J 300,806). 


Costs.—In taxing costs in favor of an insurer who was granted 
a summary judgment, the court held that the insurer should 
receive the full amount of disbursements for stenographers’ 
fees for the taking of depositions (Curacao Trading Co., Inc. 
v. Federal Ins. Co., U. S. Dist. Ct., S. D., N. Y., J 300,805). 


*% NEGLIGENCE 


(Other than Automobile) 


Stores and Shops—Lettuce Leaf on Floor.—Plaintiff who sought 
to recover for injuries sustained when she fell as the result 
of slipping on a lettuce leaf on the floor of defendant’s store 
failed to sustain the burden of showing “that the storekeeper 
had knowledge, actual or constructive, of such condition in 
time by the exercise of ordinary care to have remedied the 
condition before the occurrence of the injury” (Uelentrup 
v. Switzerland Stores, Inc., St. Louis Ct. of App., Mo., 
§ 403,537). Basket in Aisle—In an action for damages sus- 
tained by customer when she tripped over a basket left in 
a grocery store aisle there was substantial evidence for the cus- 
tomer to enable the trial court to grant a new trial (Seige! v. 
Kroger Grocery & Baking Co., St. Louis Ct. of App., Mo., 
{ 403,539). 


Domestic Injured by Electric Shock—Defective Light Fixture. 
—A domestic, who received an electric shock from a defec- 
tive light fixture while attempting to do some ironing, 
assumed all risks, since her knowledge of the dangerous 
condition equaled or surpassed that of the employer (Cheney 
v. Olender et al., Mich. Supreme Ct., §[ 403,531). 


Pedestrian Injured—Icy Sidewalk.—When a pedestrian is in- 
jured by falling on an icy sidewalk, the city is not liable 
unless the ice was in ridges and it is proved that the ridges 
actually caused the fall and unless it has constructive notice 
of the hazard (Hulings v. City of Pittsburgh, Pa. Superior Ct., 
{ 403,532). 


Gasoline Truck Burns.—When a woman fell over a chair in 
her own cafe attempting to flee with her child from a gaso- 
line truck burning across the street she could not recover 
damages for suffering a miscarriage since the fire was not 
the proximate cause of her misfortune (Mauney v. Gulf 


Refining Co. et al., Miss. Supreme Ct., § 403,533). 


Child Injured—Boxes, Tools and Equipment on Sidewalk.— 
In action by infant to recover for injuries sustained while 
playing on boxes and equipment left on sidewalk by defend- 
ant transit company the court did not allow recovery (San- 
tangelo et al. v. Brooklyn & Queens Transit Corp., N. Y. 
Supreme Ct., App. Div., J 403,534). 


Fire.—Defendants, the owners of an oil and gas lease, were 
held liable for damages sustained by plaintiff as the result 
of a fire which was started by one Linton, who the court 
found was an agent of defendants, on defendants’ premises 
and which spread to the adjoining lands of plaintiff (Rabino- 
vits et al. v. Taylor, Okla. Supreme Ct., { 403,535). 


Railroad’s Liability—Res Ipsa Loquitur.—The res ipsa loquitur 
doctrine was inapplicable in a suit against a railroad com- 
pany by a contractor’s employee to recover damages for 
injuries sustained when a freight car door, which was stuck 
and had to be forcefully opened, fell upon him; plaintiff's 
motion for a new trial was denied (Martin v. Southern Pacific 


Co., U. S. Dist. Ct., N. D., Calif., J 403,536). 


Nonnegligent Manufacturer —Implied Warranty.—Beverage 
manufacturer was held liable on implied warranty on ground 
of public policy for damages sustained by a consumer who 
drank portion of bottle in which the decomposed body of a 
spider was found (Coca Cola Bottling Co. v. Enas, Tex. Ct. 
of Civ. App., 7 403,538). 


Hotel’s Liability—If party injured is using elevator to visit 
prostitute the injury is not the proximate result of the 
illegal act and hotel owes the same degree of care as to any 
other guest (Meador Admr. v. Hotel Grover et al., Miss 
Supreme Ct., J 403,540). 


* LIFE x 


Reinstatement—False Statements.—Certificates 
ment containing false statements as to insured’s health and 


for reinstate- 
medical treatment during time policies were in default en- 
titled insurer to declare policies void; reinstatement was to 
be upon “condition of the truth” of the alleged facts in the 
certificates, and proof of facts constituting breach of the 
condition was sufficient, without proof of fraud or deceit 
(Mullen v. John Hancock Mutual Life Ins. Co., Pa. Superior 
Ct., § 502,947). 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Total and Permanent Disability —Where the evidence showed 
that, since his disability to do physical labor, the insured 
had still operated and carried on for profit his coal mines, 
his timber business, and his beer distributing business, and 
was able to supervise and manage these enterprises, there 
could be no recovery of total and permanent disability bene- 
fits (Catalano v. Prudential Ins. Co. of America, Pa. Superior 


Ct., 1 502,948). 


Presumption of Death.—Where plaintiff relied upon presump- 
tion of death to establish death of the insured, and insurer 
pleaded that insured left his home with the avowed intention 
of never returning and of breaking with his old life and that 
this prevented the absence from ripening into a presumption 
of death, defendant was entitled to have submitted to jury 
issue affirmatively presenting its pleaded defense (Il/00dmen 
of the World Life Ins. Co. v. Cooper, Tex. Ct. of Civ. App., 
4 502,949). 


Rival Claims to Proceeds.—Original beneficiary who entered 
into written contract with another person, agreeing that 
she would transfer all of her right, title or interest in a 
policy, in extinguishment of a debt which she owed to the 
transferee, and as a result thereof the policy was changed 
by the insurer so as to designate such other person as bene- 
ficiary, on interpleader after the death of the insured, was 
not entitled to recover against the substituted beneficiary 
upon any theory relating to duress or conspiracy (Bray v. 
Malcolm et al., Ga. Supreme Ct., § 502,950). 


Equity Jurisdiction—Incontestability Clause.—Insurer was en- 
titled to maintain bill in equity seeking rescission of policy 
for fraud in its procurement; the insured died less than 
two years after the issuance of the policy, which provided 
that said policy should be incontestable after it had been in 
force during the lifetime of the insured for a period of two 
years from the date of issue; the beneficiary contended that 
the policy was not incontestable and that the insurer had 
an adequate remedy at law (Union Central Life Ins. Co. v. 
Sobelson, Admx. et al., U.S. Dist. Ct., E. D., N. Y., 502,951). 


Health of Insured—Agent’s Knowledge.—Insurer could not 
cancel policy of insurance for the reason that the insured 
had consulted and had been treated by a physician between 
the time of the medical examination and the delivery of the 
policy, because the insurer’s agent delivered the policy with 
full knowledge of this fact and his knowledge was the knowl- 
edge of the insurer (New York Life Ins. Co. v. Chapman, 
U.S. Dist. Ct., E. D., Mo., § 502,952). 


Beneficiary Society—Death Benefits Refused.—Verdict in favor 
of plaintiff, in action against defendant beneficiary society 
to recover death benefits alleged to be due upon the death 
of plaintiff's wife, who defendant claimed had been expelled 
for nonpayment of dues, was supported by credible evidence 
and defendant’s motion for a new trial was properly refused 
(Bastaich v. Zivena Beneficial Society of the United States of 
America, Pa. Superior Ct., J 502,946). 


Right to Policy Proceeds.—Where by terms of policies insurer 
was obligated to pay stipulated amount to executor or ad- 
Ministrator of insured, but there was also a “facility of 
payment” clause and another alternative method of pay- 
ment, the children of the insured being designated as “bene- 
ficiaries” under the latter, the court, in interpleader action, 
held that administrator was entitled to proceeds (Metro- 
politan Life Ins. Co. v. Steward, Admr. et al., U. S. Dist. Ct., 
E. D., Mo., § 502,953). 


' 


Change of Beneficiary—Mental Condition of Insured.—Original 


beneficiary resisted the claim of the named beneficiary to 
insurance proceeds deposited in court by the insurer on the 
ground that the insured was mentally incompetent at the 
time of changing the beneficiary, but the court held against 
this contention (Pan-American Life Ins. Co. v. Clodius et al., 
as Last Board of Directors, etc. of Guardian Loan & Mortgage 
Co., et al., U. S. Dist. Ct., E. D., Mo., J 502,954). 


Determination of Beneficiaries—The court rendered supple- 


mental findings of fact and conclusions of law following its 
original opinion reported at 7 Life Cases 795 and concluded 
that the widow of the insured was entitled to the proceeds 
of the policy held by the trustees under the insurance trust 
indenture (Huguelet et al., Trustees v. Donoho et al., U. S. 
Dist. Ct., W. D., Ky., $502,955). 


*% AUTOMOBILE % 


Condemnation of Stolen Car.—Condemnation and sale of a 


stolen automobile under the statute, on the ground that it 
was carrying whisky, do not divest the title of the owner 
who was ignorant of the fact that the car was being so used 
(Merrimac Mutual Fire Ins. Co. v. Vaughn, Ga. Ct. of App., 
{ 706,552). 


Consent of Owner.—The finding of the jury that defendant’s 


car was driven with his express consent or that of his father 
was against the weight of the evidence and the verdicts 
holding defendant answerable for the negligent operation of 
the car could not be upheld (Fink v. Brzezinski, N. Y. 
Supreme Ct., App. Div., { 706,557). 


Empioyer-Employee Relationship—Name on Truck.—Evidence 


of defendant’s name on the offending truck and that defend- 
ant’s milk was sold from the truck under defendant’s permit 
number and was billed on defendant’s blanks supported the 
finding of the jury that the truck driver was a servant of 
defendant acting within the scope of his employment (Sefton 
v. Valley Dairy Co., Pa. Supreme Ct., 706,550). Scope of 
Employment.—Evidence that defendant’s employee was 
driving defendant’s truck toward his home after working 
hours against express instructions conclusively rebutted any 
inference that he was acting within the scope of his employ- 
ment for defendant (Arthurs v. Citizens’ Coal Co., Ohio Ct. 
of App., 706,546). Salesman of Sweepers.—A salesman of 
defendant’s sweepers was found by the jury to be an em- 
ployee of defendant, rather than an independent contractor, 
and to have been acting within the scope of his employment 
at the time he negligently injured a pedestrian (Mattan v. 
The Hoover Co. et al., Mo. Supreme Ct., J 706,547). 


Guests or Occupants.—The jury’s verdict holding defendant 


answerable for injuries sustained by her guest and guilty 
of gross negligence in passing a forward vehicle on a hill, 
colliding with an approaching vehicle, was upheld on appeal 
(Carson et ux. v. Talbot, Idaho Supreme Ct., § 706,558). 
Employee Killed—Where an employer maintains an auto- 
mobile in part for the purpose of transporting its employees 
to and from the nearest town, an employee riding to such 
town on an errand of his own by virtue of the privilege so 
afforded him is not a guest, although the transportation is 
not a matter of contract right but a mere revocable privilege 
(Humphreys v. San Francisco Area Council, Boy Scouts of 
America et al., Calit. Dist. Ct. of App., 9 706,560). Blow-out. 


-An instruction which exonerated a host from liability 


Paragraph (¥) numbers refer to the full opinion texts In the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


irrespective of his rate of speed should the jury believe that 
the accident resulted from some defect in the tire which 
caused the blow-out was erroneous (Murphy v. Harmon, 
Ky. Ct. of App., J 706,562). 


Pedestrians Injured.—The injured minor submitted his case to 
the jury solely on the humanitarian doctrine and the court’s 
instructions submitting primary negligence without con- 
sideration of contributory negligence necessitated a new 
trial after a verdict in his favor (Wright v. Hummel et al., 
St. Louis Ct. of App., Mo., J 706,556). 


Emergence from Parking Lot.—Defendant was held answerable 
for injuries sustained by a passenger in a car which her 
chauffeur struck after it had emerged from a parking lot 
and stopped with its bumper extending about 6 inches into 
the cartway of the street (Volz et al. v. Dresser, Pa. Superior 
Ct., J 706,548). 


Pulling Away from Curb.—Plaintiffs were denied recovery for 
damages sustained when defendants’ truck collided with 
their car at or about the time the car was pulling away from 
the curb and entering the right hand lane of traffic on a city 
street (Bates et al. v. Zampelli et al., Calif. Dist. Ct. of App., 
1 706,559). 


Intersection Collisions.—Plaintiff, who stopped and noted the 
approach of defendant’s truck about a block away on the right 
of way street, recovered for injuries sustained when the truck 
struck his car as he proceeded across the intersection (Blue 
& Gray Transp. Co. v. Randle, Tenn. Supreme Ct., J 706,555). 
Lights.—By statute, lights illuminating objects 200 feet ahead 
were required only if there was not other sufficient lighting 
of the roadway and an instruction requiring such lights under 
all circumstances necessitated the reversal of a verdict re- 
turned in litigation arising from an intersection collision in 
Ohio (The Fidelity & Casualty Co. of N. Y. v. The Fornaro 
Co. et al., U. S. C. C. A., 6th C., J 706,561). 


Opposing Traffic Collision—The damages awarded as a result 
of an opposing traftic collision were not excessive and the 
inadvertent remark oi plaintiffs’ counsel concerning insur- 
ance did not warrant a declaration of a mistrial (litt v, J, J. 
Crane & Sons et al., Tenn. Supreme Ct., J 706,554). 


Rear-End Collision—The distance in which the driver of the 
automobile in which plaintiff’s son was killed should have 
seen defendant’s stopped truck was important and the jury’s 
conflicting findings thereof necessitated a new trial after a 
judgment against defendant (Wright v. The Natl. Mutual 
Casualty Co. ct al., Kan. Supreme Ct., { 706,553). 


Railroad Crossing Collision—Upholding a verdict against a 
railroad company, the court refused to hold the deceased 
motorist contributorily negligent as a matter of law in 
driving at a speed of 20 miles an hour and in failing to stop 
after his view at the crossing cleared (Jones, Admx. v. Grand 
Trunk Western R. R. Co., Mich. Supreme Ct., J 706,551). 


Survival Statute Construed.—The statute providing that actions 
for personal injuries and property damages shall survive 
the party responsible therefor does not recognize a distinc- 
tion where a wrongdoer lives a reasonable length of time 
and one where death resulting from an injury is commonly 
spoken of as having been instantaneous (Cash v. Addington, 


Admx., N. M. Supreme Ct., J 706,563). 


Offset of Judgment.—The court refused to permit an individual 
to offset a judgment against him by purchase, through his 
insurance company, a judgment against his judgment cred- 
itor who assigned his judgment for the benefit of others and 
whose attorney filed a lien (Aleman v. Annable et al., Colo. 
Supreme Ct., [ 706,545). 


Property Damages.—The conclusion that plaintiffs were not 
damaged because of evidence that, after their property was 
repaired, its value was $700.00 more than before the acci- 
dent, which increase in value was greater than the cost of 
repairs, was erroneous (Koch et al. v. The O’Brien & Nye 
Cartage Co., Ohio Ct. of App., J 706,549). 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. * 





